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DECISION

"V"ASHING':'UN. 0o.c. 2csan8

MATTER QF: Nl\'ﬂ-jo Ftlli&ht Li“ﬂﬂ, Inc.

DIGEST:

Carrior's claim for amoumt administratively deducted from {t for
an cvercharne is disallowed where there is subatantial compliance
with tariff item so that rates may be applicd and where carrler
had knowledge of appltication of special rate.

tavalo Freight Lines, Inc. (lavajo), under its Claim No, 52059,
requaests a revicew ol a final settlement and subsequent doducticn action
in tha amount of $415.80 teken by the Ceneral Services Administration
(GSA) on September 9, 1976, The review of settlcuent is teing pade by
this Office imder the provisions of 49 U,8.C. 6u(b) (Supp. V, 1979),
and 4 C.F.®, 53,3 (1977).

The record rshows that Lavaje vicked up a shipeent on Septeinbar 26,
1973, of 100 cylinders described on Government bi!l of lading (GOL)
H=47066092 as, "Cylinders heliwt empty lor shipplng alr, gas. or liquid
steel NHOI old uszed.” The shipaent was piclied up at the Jel PFrapulsion
Lab, Pesadena, Califotnia. and was conslpned ts the DBureau of llines,
Loney. lexas,

lHavajo billed and was paild frelght charpges ot 3900.24, based n a
rate of 56,62 per hundred paunds, applled to the actual weizht of the
shipnent. GSA deternined in Its sudlt of teansportation charges that
a lower zate of $3.67 per hundredwelpht was available and published
In Iten Lio. £370 of Tar) °f No. 26-1, 11:=ICC 155, publishad by the
Rocky Mountaiu llotor T.riff Dureau, Inc. (later redesignated as ICC
WD 226). Item No. 437t, eantitled “CARRICR3, SECOWD HAND, LMPTY,
RETURNED," stares in pa<wtt

"Note 1-_LExcept as otherwize provided in lote 2 ﬁﬁ%t
germane /, rates #pply only when the lemmediate preceding
transportation of the filled contaiuevs to the shippirg
point of the enncy contalners wasg wade by the identical
carrier or carriers transporting the empty containers
and to which fact the shipper has certified on the bill
of ladinp at the time of shipment."

Navajo contends that Item Ho. 4370 does not apply in this case
because the shipper's anrotation on GBL H=-4766292 is meaningless as it
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io stated. Ue do not arree, The GDL 1is annotated as followst 'This
shipment of emty cylinders {8 made upon receipt this date of 100 filled
helium cylinders frcm conaignee shown above." The congipnea on GBL
H=4766092 1s the Durcau of illuea Amarillo Heliun Plant, Soncy, Texas.
Thus, the aunotation mskes the carrler aware that the cmuﬂodlty is toe
same an that prascribed in Item o, 4370.

Further, a shipment of filled c¢ylinders was tronsported by Navajo
and received the gane date, and from the same shipper (uow the consipgnes,
tha kureau of Mines Ararille ilelium Plant, Snoncy, Texaa) on GOL H-4765974,
And the tariff item does not prescribe specific wording or express
langusre to he cartitfied on the bill of lacing. Thus, therc is sub-
stanticl cciplience viti the tariff ftem so that the rates contained
therein may be applied. Strickland £ggygggrg§£{2g_Pnngnng v, Unlted
Staten, BJA r.2d 172, 179 “{5th Clr, 19G4); Corpbell "606" uvvressl_}nc.

' Unito statew, 302 F.24 270, 272 {Ct. Cl. 1:67)

It 1s our view, that when, as is the case here, thetre appears on
the Lill of lading scme written notation {(certification), which reasonably
apnrises the carrier Lhat the cylinders tendered arve bLreing retutrnad in
connection wviith che iraediate transportation performed by that same
carrier, that this is sefficient compliance with the tariff{ to make the
rates in d1ten 4370 applicable.

Provisions of lariffg {iled with the Interstnte Cormetrce Comaission
as published are binding uson both the shippar and the carrier ze¢ a matter
of law, but they are nat to be ryead or cpplied iu a2 nanaer vhich would
lead to av unjust or absurd conelusicn. Glick’cld v, Hovswd Van Lines,
213 .24 722 (9th Cir. 1934) The onlyv fzet tuat seems to Le mwissing im
the amantation on GGl H«4700.92 is the name of the carrier, however,
the evidence indicates that Havajo vas aware of the inbewmd shipment,
and the proper tariff asnlicatien., The shioirent was tendered to Navajo,
ond Wavajo issuad the bill sf lsding under the provisions of 42 U.5.C,
22(11) 1197G),. The GDL also refers to "D 226," tha redesignated raie
tarif{ as its race authority, and item NHo. 4370 is in that tariff,

The annotation itseif indicates that an inhcund shipment was
recelved and it can be tiaplied that the subsequent tender ~f the shipment
to NWavgjo was a tender to the same carrier {or the purpose of obtailning
the special cate. Thua, llavajo had knowledge of this fact. See Union

Pacific #.7. v, Unlted States, 172 F. Supp. 658 (Ct, Gl. 1%52), in wiich
the court held that vhere an export rate was made avallable to the
Govermnent for shipments destined for export under an agrcement requiring
an authorized Covernment represcntaiive Lo femish the carrier a
certificate of oxport, and the carrier lmew that the shizments were golng
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inte export and they actually went into export, the carrier was not
entitled, unon the Yailure of the Covermment to furnish tiiz ceveificate,
to recover tha dilfferencc between the douestic rate and the export rate.

Accoruanply, the claim of Navajo for $413.80 is Adlsallowsd,

r.F. KELLER

uty’ Ccmptroller Ceneral
Devo of the United Stotes






